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The Role of the Expert
Litigating parties engage experts to
opine on issues of causation, damages or
some combination thereof.1 Causation
provides the linkage between liability-
producing conduct and damages that the
plaintiff must establish before damages
are recoverable.  Experts must exercise
care in using the term “causation,” how-
ever, because it is used, even by judges
and lawyers, in many different ways.
The most straightforward type of causa-
tion – factual causation – may be under-
stood in the context of the “but-for”
question.  That is, would the harm the
plaintiff allegedly suffered have occurred
“but for” the defendant’s allegedly im-
proper conduct?2 Proximate cause ex-
tends factual causation to include the
legal issue of liability.3 Ultimately, a re-
covery by the plaintiff is subject to the
principle that damages must be proxi-
mately caused by the wrongful conduct
of the defendant.4 In some instances, fac-
tual cause is sufficient to establish proxi-
mate cause.5

In many types of commercial dam-
ages disputes, a damages expert either
will assume factual causation based
upon the instruction of counsel or rely on
one or more other witnesses to address
factual causation.  For example, the dam-
ages expert may rely on a medical doctor
to testify regarding the implications of
radiation exposure to a plaintiff’s health
or an engineer to provide testimony ex-
plaining the reason a pipe exploded.  The
damages expert then monetizes the dam-
ages flowing from the “caused” injury.
In other matters, the damages expert
may be retained to provide testimony as
to causation.  For example, economists
and CPAs (“financial experts”) have suc-

cessfully provided testimony in antitrust
cases that both (i) establishes that defen-
dants’ conduct resulted in (i.e., caused)
noncompetitive prices in the subject in-
dustry and (2) quantifies the damages as
a result of that noncompetitive conduct.

The decision whether to assume
causation, rely on other experts to estab-
lish causation, or directly opine on cau-
sation, normally is a collaborative one
involving the expert and counsel.  No ap-
proach is right in every situation, and
none is without risk.  A damages expert
who assumes causation (or relies on the
causation opinions of others) avoids sub-
jecting himself to vigorous cross-exami-
nation on causation issues,6 but risks
having his entire opinion excluded as ir-
relevant if the plaintiff fails to introduce
sufficient evidence of causation to serve
as the foundation of the damages calcu-
lations.  On the other end of the spec-
trum, a damages expert who testifies
both as to causation and damages con-
trols his destiny in terms of laying the
foundation for his damages opinion, but
he also opens himself up to cross-exami-
nation (or even motions to exclude) re-
garding his qualifications or
methodology on causation.

We present below an analysis of
what courts expect from damages ex-
perts with respect to causation.  In doing
so, we consider illustrative cases in
which courts ruled that experts over-
stepped their bounds in opining on fac-
tual causation or failed to reliably
address the question of causation, but
also scenarios in which experts success-
fully navigated causation issues.  Of
course these opinions do not represent
an exhaustive review of the case law,
which is extensive and at times inconsis-
tent.

Understanding the Landscape of
Challenges to Damages Experts and
Causation
It is important to first revisit Federal Rule
of Evidence (“FRE”) 702, which states
that expert testimony is admissible only
if it is the product of a qualified expert, it
is helpful to the trier of fact (i.e., it is rel-
evant) and it is based on a reliable appli-
cation of facts and methods.  These
standards find some corollary in the pro-
fessional guidelines applicable to CPA
experts.  For example, under the
AICPA’s Statements on Standards for
Consulting Services No. 1 (“CS 1”) ex-
perts must only undertake services that
can be completed with professional com-
petence and due care.

Challenges to the admissibility of
expert opinion, known in federal court as
Daubert challenges, are on the rise.  In
2010, such challenges were successful, at
least in part, against financial experts 50
percent of the time.7 Many of these suc-
cessful motions argued that the expert
failed to appropriately apply principles
and methods reliably to the causation is-
sues of the case in accordance with FRE
702.  In fact, PwC’s Daubert studies con-
firm that the most common reason for
the exclusion of financial expert testi-
mony pursuant to Rule 702 is a lack of re-
liability or relevance, and challenges to
the causation aspect of damage testi-
mony often is ripe for such a challenge.
An expert that is able to demonstrate
conformity with professional standards
such as CS 1 will be best situated to re-
spond to any such criticisms. 
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Expert Damages Testimony 
Must be Relevant
The relevance of expert testimony under
Daubert is assessed in terms of whether it
“…assists the trier of fact to either under-
stand the evidence or determine a mate-
rial fact at issue.”8 Expert testimony
normally will pass the relevance test
where it applies “some specialized
knowledge, skill, training or education
not available to a lay witness” to a ques-
tion at issue in the case.9 There is no
doubt that CPAs, economists and other
financial experts are qualified as a gen-
eral matter to testify on issues of dam-
ages.  Since in almost all cases damages
are sought, expert testimony on damages
normally will be relevant.  But issues of
relevance can arise where a plaintiff
seeks to offer expert damages testimony
without laying proper foundation estab-
lishing a link between those damages
and defendants’ alleged conduct. 

For example, in Mapinfo Corp. v.
SRC, the court excluded SRC’s damages
experts on relevance grounds because
SRC failed “to prove…a causal connec-
tion between MapInfo's alleged dispar-
agement and any losses by SRC [which]
renders…testimony on damages irrele-
vant.”10 Similarly, in Sigur v. Emerson
Process Mgmt., defendants sought to ex-
clude as irrelevant the testimony of
plaintiff’s damages expert because he
had assumed causation.11 The court
noted that there was no prohibition on a
damages expert assuming causation so
long as that assumption is supported by
competent, admissible evidence that at a
minimum creates genuine issues of fact
as to causation.  In the particular circum-
stances, however, the court held that
plaintiff and his expert had failed to
identify such evidence in the record.

These cases demonstrate that even
when assuming causation, a damages ex-
pert must understand the record evi-
dence of the case and be able to point to
that evidence as support for the reason-
ableness of his or her assumptions.  At
the same time, the expert should resist
the impulse to argue competing facts,
which can unnecessarily harm credibil-
ity.  It normally is the job of the lawyers
and fact witnesses (and not the damages
expert) to establish the foundational facts
necessary for the damages opinion. 

Expert Damages Testimony Must Be
Within the Realm of the Expert’s Spe-
cialization and Must Reliably Apply
Facts and Accepted Methodology
One of the earliest cases in the post-
Daubert era to consider the testimony of
a damages expert who strayed into is-
sues of causation involved Parkway
Garage (“Parkway”).   Parkway sought
lost profits from the City of Philadelphia.
The jury awarded Parkway $5 million,
but the city prevailed on a motion for
judgment notwithstanding the verdict.
On appeal, the Third Circuit remanded
it to the trial court for reinstatement of
the verdict.  On remand though, the trial
court concluded that the damages ex-
pert, an accountant, had asserted unsup-
ported causation bases in reaching his
damages opinions, and as a result, had
ventured beyond the field of his expert-
ise: “In this case, [the plaintiff’s expert]
was proffered as an expert with respect
to the making of financial projections
and the analysis of financial statements,
and the court and the defendants ac-
cepted his qualifications in that regard.
[The expert] was never proffered as an
expert on the parking industry, and he
freely admitted that he did not purport
to be such an expert.  Therefore, [the
plaintiff’s expert’s] theory about what
causal effect, if any, the closing of the
garage for a total of six weeks may have
had on the parking habits of urban com-
muters for the next nine years was
clearly unreliable because it was based
on pure speculation and it was outside
the knowledge and experience of his dis-
cipline as an accountant.”  The trial court
granted the city’s motion for remittitur
and the verdict was effectively reduced
to $53,000.  These and similar cases13

demonstrate that a damages expert
whose damage calculations rest entirely
on his own suppositions or opinions
about how defendants’ conduct was the
but-for cause of plaintiffs’ injuries may
subject themselves to Daubert motions or
damaging cross-examination.  Presum-
ably the same reliability objections
would not have carried the day had
Parkway employed another expert with
appropriate experience and qualifica-
tions to opine on the parking industry or
the parking habits of urban commuters.

Although often a point of cross-ex-
amination, a damages expert who does

not purport to offer expert testimony on
causation normally will not need to
demonstrate industry-specific expertise
in order to survive a Daubert challenge.
For example, the court in Polymer Dy-
namics v. Bayer rejected the defendant’s
challenge to the plaintiff’s damages ex-
pert on the basis that the expert lacked
experience in the shoe industry: “The
fact that a witness is not a specialist in a
given specialty area does not disqualify
that person from testifying as an expert
in that field generally.”14 The court al-
lowed the expert to “offer the jury an
opinion on damages.”15 The court likely
would have evaluated the damages ex-
pert’s qualifications differently if the ex-
pert had attempted to establish factual
causation resulting in the lost profits.

One such case, Arista Records v.
Lime Group, considered this question,
when the court ruled: “To the extent that
[the expert’s] opinions about causation
are based upon his own economic analy-
sis or expertise, they are admissible.”16

Absent such qualifications or in-depth
industry knowledge enabling an expert
to opine on causation, damages experts
normally are wise to resist the urge to
offer expert opinion directly on causa-
tion.  This can be particularly difficult
when allied lawyers are eager to use
their expert’s testimony as a chance to
“tell the whole story” through one wit-
ness.  But a damages expert who tries to
testify outside his expertise risks damag-
ing his credibility with the judge or jury
even on matters fully within his expert-
ise.  Worse yet, an expert risks having his
entire damages opinion excluded on a
Daubert motion, as opposed to just his
opinion on causation, by a busy judge
who may not be inclined to parse
through which portions of the opinion
are admissible and which are not.

Most cases addressing alleged im-
proper causation testimony deal with ex-
pert witnesses for the plaintiffs, but
clearly defendants’ damages experts are
not immune.  In a 2010 decision in the
Southern District of Texas, defendant
“I’m Ready Productions” (“IRP”) offered
the opinion of a CPA expert to testify on
damages issues.17 Plaintiff Baisden al-
leged that IRP had impaired the option
value of a movie contract involving two
novels penned by Baisden.  Baisden of-
Continued on next page



dunn on damaGes issue 5 Winter 2011 paGe 20

fered expert testimony on the damages
caused by that impairment.  In response,
the defendant IRP’s expert opined: “[I]t
does not appear that Defendants caused
the delay in making the motion pictures,
but rather the delay was caused by Mr.
Baisden… As such, it appears the delay
damages were caused by Mr. Baisden's
own actions or failures to act and not by
those actions of the defendant.”  The
court excluded much of plaintiff’s dam-
ages expert (under FRE 702’s reliability
prong), but the court also concluded that
the defendant’s expert had overstepped.
Specifically, the court “agree[d] with
Plaintiff that [Defendant’s expert’s] opin-
ion on what caused the delay is outside
his area of stated expertise and should be
excluded.”  It seems likely that the testi-
mony of IRP’s expert would have been
admissible had he simply criticized
plaintiff and his expert for assuming cau-
sation without reliable supporting record
facts, especially if he had pointed out
how that failure violated standards ap-
plicable to CPAs.  Instead, IRP’s expert
essentially sought to instruct the
factfinder on how to interpret evidence
that needed no expert interpretation.
That practice clearly is prohibited.18

Another 2010 decision demon-
strates that reliable causation testimony
requires a grounding in admissible
record evidence.  In Taj Becker, M.D. v. J.
Denis Kroll, et al., the plaintiff, Dr. Becker,
sued Utah’s Medicaid Fraud Control
Unit for purported disruptions caused
by its investigations.  Dr. Becker’s expert
was experienced in the field of account-
ing and management services to doc-
tors.19 The expert sought to testify on
both causation and damages.  The defen-
dants contended that Dr. Becker’s expert
was not qualified to testify on the causa-
tion of lost business and should be ex-
cluded under the Daubert standard.
While the court concluded that Dr.
Becker’s expert was “qualified in the
field of medical and dental accounting
and office management,” the court con-
currently determined that the expert
“will not be allowed to testify as an ex-
pert with regards to the connection be-
tween the charges against Dr. Becker and
her subsequent loss of income.”  The
brief opinion on this issue expressed con-
cern regarding the expert’s ipse dixit cau-
sation opinion.  The court did permit

plaintiff’s expert to testify on damages:
“[The expert] will be permitted to testify
as long his testimony is in regards to the
actual decline in income, rather than any
explanation or justifications for the de-
crease.”  This decision demonstrates that
qualifications alone are generally insuffi-
cient in the absence of adequately sup-
ported bases for proffered expert
opinions.20

Accounting for Other Obvious
Causes and Avoiding the Post Hoc
Fallacy
Even where a damages expert does not
undertake to prove causation, he or she,
as part of setting up the damages calcu-
lation, must decide what losses can be at-
tributed to the alleged (or assumed)
cause and what losses must be excluded.
In this sense, the expert must avoid the
post hoc ergo propter hoc fallacy (“after
this, therefore because of this”).

Consider, for example, a hypothet-
ical medical device company that was
subjected to certain defamatory state-
ments which the company alleges caused
a downturn in sales (and resulting lost
profits).  The company sues and engages
a damages expert who is asked to as-
sume (or is provided allied expert testi-
mony asserting) that the defamatory
statements caused lost sales.  The dam-
ages expert then calculates the drop in
revenue (and resulting profit).  Even if
that calculation is an accurate measure of
lower sales and profit, it is not an accu-
rate measure of damages unless the cal-
culation excludes loses caused by factors
unrelated to the defamatory statements.
For example, during the relevant period,
a successful competitive product may
have come on to the market, siphoning
sales away from the plaintiff, or the
Medicare reimbursement schedule may
have changed, reducing the margin on
sales.  Those market changes occurred in
both the real and the but-for world, and
their effects must be excluded from the
damages calculation.

Although it is not always possible
to exclude every alternative cause, the
2000 comments to Federal Rule of Evi-
dence 702 specifically identify as one test
of reliability “[w]hether the expert has
adequately accounted for obvious alter-
native explanations.”21 Where an expert
fails to take into account an obvious al-

ternative cause in performing his dam-
ages calculation, the court may exclude
that opinion completely.  On the other
hand, the mere potential of other causes
generally is a question of weight (not ad-
missibility) subject to cross-examina-
tion.22

The peril for experts who fail to
consider obvious alternative causes is il-
lustrated in a recent decision by a federal
district court in Illinois.23 The plaintiff,
Victory Records, alleged that defendant,
Virgin Records, tortiously interfered
with Victory’s relationship with the band
Hawthorne Heights, thereby depressing
sales of the album.  Victory’s damages
expert, a CPA, opined that the computed
decline in Victory’s sales “can only be at-
tributable to the actions” of the defen-
dant.

The court criticized plaintiff’s ex-
pert for failing to consider other obvious
causes for the calculated decline in sales,
including an unsavory campaign by Vic-
tory to sabotage the sales of a competing
artist, Ne-Yo, in order to inflate the rela-
tive sales of Hawthorne Heights.  Vic-
tory’s sabotage campaign became public
knowledge and resulted in significant
bad press for Hawthorne Heights, which
conceivably could have caused some
portion of the band’s lower-than-ex-
pected sales.  In light of the CPA expert’s
failure to even consider these facts, the
court excluded his damages opinion:
“Given this significant gap in [the ex-
pert’s] knowledge and analysis, he can-
not testify with the reliability demanded
by Rule 702 either that Virgin caused Vic-
tory's alleged losses or that it is ‘reason-
able to assume’ that Virgin did so.”  

Experts Should Consider whether the
Recession Is an Obvious Other Cause
Another 2010 case highlights the impor-
tance of at least considering other alter-
native causes in calculating damages.  In
North v. Precision Airmotive Corp.,24 the
heirs of Mr. North, a developer, sued
Precision Airmotive Corp. following a
plane crash that resulted in Mr. North’s
untimely demise in December 2006.  Mr.
North had been developing a series of
condominiums known as Snow Vidda.
The plaintiffs’ damages expert assumed
that the condominium development
would have succeeded “but for” Mr.

Continued on next page



North’s death.  Meanwhile, the defen-
dant contended that the recession and
higher-than-expected construction costs
doomed the Snow Vidda project.  The
court criticized plaintiff’s expert for fail-
ing to take into account the recession,
and held that “the Plaintiff has failed to
provide evidence from which a reason-
able factfinder could conclude that
North's death caused the failure of the
Snow Vidda project…Accordingly, [the
expert] will not be permitted to testify as
to the amount of profits the Snow Vidda
project would have earned if it had been
completed.”

Meeting the 
Reasonable Certainty Threshold
Finally, it is worthwhile to explore suc-
cess stories for damages experts attempt-
ing to address uncertainty as to how
much of the plaintiff’s loss was caused by
the defendant’s conduct.  In one such
matter in 2010, Brighton Collectibles, Inc.
(“Brighton”), a manufacturer of
women’s handbags, sought copyright in-
fringement damages from Coldwater
Creek, Inc. (“Coldwater”).  Brighton’s in-
dustry expert opined that since Brighton
customers typically purchased more
than one Brighton product in each trans-
action, each infringing sale by Coldwater
had an amplified impact on Brighton.  In
turn, Brighton’s damages expert quanti-
fied lost sales using similar ratios to
those identified by Brighton’s industry
expert.  Coldwater challenged this as-
sumption as speculative.  The court,
however, permitted the testimony of
Brighton’s damages expert.  The court
noted that the expert had indicated that
the trier of fact had the latitude to adjust
the ratio based upon its findings at trial.21

Brighton provides an example of
an expert relying on another expert to
supply the causation opinion, while at
the same time handling the uncertainty
of how much loss was caused by the de-
fendant’s conduct.  The court focused on
the reliability of the expert’s methodol-
ogy rather than the reliability of a partic-
ular assumption made by the expert,
particularly because the expert deferred
to the trier of fact to ultimately resolve
the propriety of the damages-related
variables.  Other courts have ruled simi-
larly.26

In fact, it is clear that an expert may
meet the reasonable certainty damages
standard even when supplying alternate
damages scenarios for the trier of fact.27

Observations for Experts
Given the spectrum of ways in which
damages experts may find themselves
confronting causation issues, it is crucial
that experts work closely with their re-
taining attorneys throughout the engage-
ment to understand expectations.
Experts should regularly evaluate their
positioning with respect to causation to
ensure that they are properly relying on
other expert testimony or bringing their
own qualifications and expertise to bear,
so that they will not be seen as offering
“nothing more than [the] factual and
legal conclusions of the lawyers them-
selves.”28 This is particularly important
as the scope of the engagement evolves
over the course of a particular matter (ei-
ther expressly or implicitly).  In many en-
gagements, the role of the expert shifts as
the expert accumulates substantial
knowledge about the case, which the re-
taining attorney hopes to leverage either
for cost efficiency or because of the ex-
pert’s experience communicating issues
to a trier of fact.  This pressure has only
increased with recent amendments to
Federal Rule of Civil Procedure
26(a)(4)(C) that protect from discovery
communications between a testifying ex-
pert and the retaining attorney, thereby
making it easier for lawyers to “suggest”
edits to expert reports and opinions.  

The expert should also expressly
state all assumptions relevant to his or
her opinion, including those related to
causation.  Whether assuming or opining
on causation, the damages expert should
evaluate and control for alternative
causes of damages to avoid the post hoc
fallacy. A variety of techniques may be
employed to do so, for example, review-
ing industry benchmarks and applicable
publications.  While the expert has dis-
cretion to determine how to account for
alternative causes, one tool available is
scenario analysis (see the Brighton case
above), which allows the expert to adapt
the damages calculation should subse-
quent events in the case lifecycle require
modifications, for example, due to the
elimination of a cause of action or defen-

dant in the summary judgment phase of
the matter.   

At a time when expert testimony
regularly is subjected to challenge, in-
cluding Daubert motions to exclude, ex-
perts are well served by being very
familiar with, and grounding their con-
clusions in, the standards required by
FRE 702, as well as any applicable pro-
fessional standards such as CS 1.  Opin-
ions that are based on reliable data and
employ accepted professional methodol-
ogy are most likely to be admitted into
evidence and, ultimately, to persuade the
factfinder.
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(Endnotes for this article can be found on
the next page.)
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